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¥~178298 i Septembsr 10, 1973

Tue Lynch Covpany, Inc,
P,0. Box 549
Honolulu, Hevaid 96809

Attentiont Mz, Haruld K. C, Wong
Centleuen;

Wa rcfer to your telegran of March 26, 1973, and suhsequent
correspondenca, proteating the cuward of a contract to haaiian Equip-
ment Company (Hswaiian) under invitation for Lids (IF3) Yo, DACAOL-73-
B-0038, issusd by the Department of the Aruy.

You maintain that the Departuent dmproperly decided that your hid
was nonrcoponsive for failing to show complinnce with saliont feature ()
of the IFB. Wa munt apree with tha Departmont's decinion for the recrons
discuwagod helow,

Tha procuring activity {psued the IF3 on January 23, 1973, fov one
rond auvaepar, Woyne Henufacturing Company lHodel 984 or equal, with tha
following sallent foaturcs;

“a. Mininum hoppor capacity: 4 eu y{ ninimum
b, Power staariug
¢, Hydrauliec controls & & @
d, Sweeper shall hava thrae sweeping rpcads ® @ 4
e, Swaepar shall ba self~propalled 51l capablo of
swaepinug o cdnimun 9 feut swath'

The "Brand Hama or Raual" clawe (3961 Nov) o tha IFD also coutionced
biddors offering "equal" products to furnish all descriptive matorinl
necesssry for tha procuring activity to dateruina whether the product
offored not the IFB'as requircments,

Tha contracting officer reports that you subnitted tho lovaat bid
($14,645,00) for the requircment; howaver, you indieated in entry "n" ou
page 4 of your bid that tha cqual product (Hlain Sweeper Coupany liodel
No, 475) *fasich you pronesed wes not in strict accerdence with the IFz'a
speedficationa, On tha veverse uida of the paga you explained tha
offerad products differences as follows! '
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“Swaaping swath with r“ngle gutter brovm 8 ft, eimilar to

. manufacture apecified, Wa are iblas to provide a 10 fe,
suvath vith dual guttor broom st an additional coat of
$960,00 is desired," .

You also subnitted a d:scriptive brochura with your bid containing
information cu the Elgin modul which 4o quoted in pertinemt partt

“"Sweoping path, ona side hroom 8!
Swoeping path, two sida broom '

The contracting officer states that she considered your fim offer
to furnizh a swveeper with an 8-fou! suaeping path to be nonresponsive to
the oalient requirerent for a nininum path of 9 feet; that acceptonco of
your "alternate Lid" to aunply a.dual sida broom with & 10-foot sweaping
path wns not pernitted under the terms of the IFl§ and that she also
belU.eved your "altoraate bid" waw not a definite offer which, upon
acceptance, would bind you to wmeet all the IFY roquirecentd, ler lecal
advigor caxmented, in this regard, that your "alternata bid" anounted to
no poroa than an invitation to tha Coverameont to makie gn offer for the duzl
side broonm you vere ghle to furnish, if the Govirmimnt so deaired, Urcawo
of this decision, the contracting officer awarded the requiremant to
Havailan, which offored Vayne Suneper bEodol Ho. 2-9E84 with o dual gide
broon having a sveeping path of 11 feet, at a totnl price of §16,7%9 o
Hareh 15, 1973,

4lo hava consistently held that biddars offering "equaol' models shornld
not havae to guass at tho moierial characteristics of the brand nax itcay
ngainat vhich the cquality of their nodels will Le adnipistratively
deternined in accordanca witl) the ter=gs of tha "JBraud liama or tqusl!
clausa, 49 Comp. Gan, 274, 276 (1969), To this end, Arved Services Pro~
curement Repulation (ASTR) 1-1206,2(b) requirea that bidaore be advised
in tho solicitation of the snlient foaturces or characteristics of the
referenced item vadch thoy aro required to nmect,

Sinca vonplinncu with all salient features ia tha stondard for
datornining the anccoptability of an '“equal' product, the rodel you pro-
posed with A swonping path of B faat cimnot ba considered cqual to the
refercnced brand nome product which 13 espabla of avceping a nini=um nath
of ninc foet {snlicat featuraf(e)) We rmst thorefors agrea with the
decicion to roject your bid to supply an Yequal” model with an eight-foot
sweeping path,

You maintain, in this councction, that liswaiian's offar to supply
a svaepur with a swceping path of 11 fcet does not comply with aalient
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fexture (&) of the IFB, since you interpret the feature to requive a
swoeping path of exsctly 9 fast. We cunnot sgree, The feature omly
Cescribes a winimum ruquivenent for sweaping path widthi no paximum

width 4o listed, Furtharrore, the featurs docs not gtate a requirement
for either ainzle or dual side broons, GConsequently, ainglo or dual

sida brooa awcepars having sweeping path vidtha vf 9 feet or pora, such

as tho dunl broom sweeper offorod by llawaiian, must ba viewad as complying
with the feature,

Contrary to the opinion resched by the contracting officer,
subrission of an alternnte bid doea not requirse rojection if the bid ia
otherwioa responsiva to tha IfB, D0-161909, July 12, 19673 33 Cozp. Cen,
499 (1954)s, 1he prowibicion apainat "alternate” bids only forbids con-
sidaration of those hids wvhich offer somatiiing other than that wvhich in
called for by tho specifications,, Cn tha other hend, wa agrea with the
position of tl.o contracting officer'ns legal advisor that your “alternnte
vid' to mupply e sweeper vith a 10-foot brooa was nu oore than an '
invitatiaa for an offer frou tha Departuent,

Offave (bids) must connisc of a promise thot somathing over vhich
tha offaror asgu=cs to have control shall be done or hcppen or shell ot
be done or happen if the conditions ntated in the offer ara conplied vith,
Sca Willinton on Contractu, third c.'ftion, soctions 24A, 26, A narn
expression of inteation or genaral willinaneso to do something doos not
ampount to an offer, the naceptance of wiich would result in a Liundiug
contract; further, wn invitation to euntar {nto ncjotiations 1is not &n
offer which, together with acceptance tiaeresf, fors a contract. Sec
Williston, supra, section 27,

With this in oind, we balicva your stateoent that you uweve chla to
furnieh a todel vith a nine~fool sweeping sweta was not a dafinite prosdse
(or offer) to sunply the nodal, but rather a:, indiecation of your renevnl
villiungness or ability to supply tho wodel, .la alao think tho phrase
1o (Lf) dosirxed' in your offar 44 ashicuous et best n3 to whethor vou
vare requastins further discussiona uwith the Coverarent as a precenaition
to making a fim offer to supply tha rodel., In aclition, your iatecut,
in this 7egard, could not bu clarificd efrer bid opening sinecx thin wvould
giva you a chance to affect the reaponsiveness of your i1d vaich is
prohibitad, Eco 45 Conp. Gens 221 (1905). C(onsc:ruently, weo agrec with
tho Dopartnent's decinion that ncceptance of your “altemnate bid" vould
not result dn a binding rontract and, thevefore, such '"bid" could not be
conaldarad for award,

You algo maintain that 4f ve uphiold the rejection of your bid thia -
will mean that no sveaper except the brand nana itself could have
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qualiftnd foc mrard, Ve do vot agrae, If your "alteinate bid" had
containad an imequivbéal offer to furnish a sveapar with a aweeping path
of 10 faet it would have been en ncceptable "aqual” model inmofar as
compliance vith salient featuro (e) is concernads Thereform, wa do not
spree tith your furtior comment that vha "braud nama ov equal' spreification
woed here was progrictary and ioproperly restricted coopetition,

Yor the above reasons, your protest must ba denied,

Sincerely yours,

Paul G, Deabling

FPor tho Comptroller Gennral
' of the Unized States .
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